How To Get The United States Supreme
Court’s Attention

(“Lightning Striking”: Petitions For Writ of Certiorari Filed
With The United States Supreme Court, With Emphasis On Petitions In ERISA Cases)

I THE CERT PETITION PROCESS

Review on writ of certiorari (a “cert petition™) by the Supreme Court is a matter of
judicial discretion, to be exercised “only for compelling reasons.” (Supreme Court Rule 10). The
cert petition process represents virtually unlimited judicial discretion over access to the highest
court in the land.

Cert petitions move on a fast track. They must be filed within 90 days from the
entry of the judgment below, from the lower court’s denial of a timely rehearing petition, or from
an order denying discretionary review by a state court of last resort.

The cert petition is the party’s opportunity to tell the Court, succinctly within 30
printed pages, why it is vital that the Justices hear this case; and, in particular, why the practical
effects of the decision below -- in terms of consequences for other litigants in other situations --

warrant the Court’s precious time.

A. DISTRIBUTION AND REVIEW OF CERT PETITIONS

Cert petitions are distributed to all nine Supreme Court Justices shortly after the
due date for the filing of the respondent’s brief in opposition. As a rule, the task of “screening”
cert petitions -- which may number in the 100’s each week -- is left to large pools of law clerks.
These are recent law school graduates who have finished a year of clerking at one of the U.S.
Courts of Appeals. Often the clerk begins the review by reading only two items in the cert
petition:  The “Questions Presented” on the first page, and the “Reasons for Granting The
Writ” headings in the Table of Contents. These two items, as a practical matter, are the most
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important part of any petition. If they do not attract the clerk’s attention, it is unlikely that
anything else in the petition will.

The clerk prepares a short memorandum (a. “cert pool memo”) on each cert
petition, summarizing whether the case is properly before the Supreme Court as a procedural
matgfr, the issues presented, how the issues were decided by the lower court, the parties’
respective positions on whether cert should be granted, and a recommendation as to whether cert
should be granted. Based on time constraints, it is unlikely that a clerk will be able to spend more
than one hour on a cert petition. As the “cert pool memo” is circulated from t‘he chambers of one
Justice to another, law clerks for each Justice annotate the top of the first page of the memo with
recommendations. Only Justice Stevens declines to participate in the “cert pool.” Each Justice

ultimately decides how to vote on each petition. In most cases, the annotated memo will be

determinative but in significant or difficult cases, the Justices may read the cert petition and any -

opposition or reply, as well as friend of the court briefs, and look at the decision below.

Over 7,000 cert petitions are filed each year. The Supreme Court works on an
annual basis of “Terms,” each Term starting on the first Monday in October. The Justices
unanimously conclude each Term that roughly 70% or more of the cert petitions are not even
worthy of discussion. The Court grants fewer than 100 of the petitions each year, a number
which has dropped significantly in the last decade. For the 1996 Term, the Court’s Public
Information Office reports that 7,602 petitions were filed, 90 of which were granted -- a little over
one percent. 80 signed opinions were issued, up from 75 the prior Term. For the 1997 Term,

only approximately 70 or more petitions may be granted.
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(Supreme Court Rule 10).

Significantly, one of the stated reasons is not the “perceived incorrectness” of the
decision below. The Supreme Court does not sit primarily as a tribune to correct errors in lower
court decisions. “A petition for a writ of certiorari is rarely granted when the asserted error
consists of erroneous factual findings or the misapplication of a properly stated rule of law.”
(Supreme Court Rule 10). This terse sentence -- recently added to the Rule -- explains why most
cert petitions are denied. Doubt as to the correctness of the decision below, however, may assist
the issuance of a grant where the other factors -- such as conflict in decisions or important

questions of federal law -- are satisfied in the Court’s eye.

A. CONFLICT IN DECISIONS BETWEEN FEDERAL APPELLATE

COURTS

A chief function of the Supreme Court is to resolve conflicting published decisions
among the federal courts of appeals in order to assist in the uniform application of federal law
across the land. Not surprisingly, one of the most common grounds for granting certiorari is a
conflict in decisions among the federal courts of appeals -- meaning a true or “intolerable” conflict
in holdings, not merely a conflict in dicta or the general principles used in reaching the holding.
The Supreme Court is especially interested when the court of appeals itself expressly
acknowledges there is a conflict. Indeed, one of the main functions of the pools of law clerks is to
cut through the lawyers’ arguments and determine whether there is a true conflict, thus paving the
way for denial of most petitions. When the appellate court itself acknowledges a conflict, the
clerks are not likely to disagree. On occasion, the Court will hear a case where the federal issue is
considered very important even though the conflict is not a true conflict in holdings, but one in
approaches. The Court’s wide-ranging discretion allows it to be practical in granting certiorari so
that its limited resources are used efficiently.

Not all cases involving true conflicts are heard by the Suprcme Court. The volume
of cert petitions precludes this. A significant federal question should also be presented. The
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Court will more likely be interested if the significant federal issue is a recurring one, over which a
number of appellate courts have split. The Court often takes up cases dealing with important
constitutional issues; important questions of statutory construction, such as the remedies provided
by a federal statute; or other federal issues where a uniform rule is needed on an issue of public
importance, or many suits are pending in lower courts which will turn on the issue. The Court
will often wait, however, until more than two appellate courts have spoken to the issue; the belief
is that the appellate courts, through their own decision-making, may help to define and illuminate

the issue before the Court itself resolves the issue.

B. CONFLICT WITH SUPREME COURT DECISION
A federal court of appeals’ conflict with a Supreme Court decision is a powerful
inducement for the granting of a writ. Most appellate courts will not openly concede their
decision is in conflict with a Supreme Court decision, however. The conflict must both be direct
and clear from the appellate court’s decision. These conflicts often take the form of a failure to
correctly interpret or apply Supreme Court precedent.

The Court may also use certiorari as a means of revisiting some of its own prior, split
decisions which have generated controversy in the lower courts or critical commentary and may
require reconsideration. See e.g., State Oil Co. v. Khan, ___ U.S. __ (1997), 66 U.S.L.W. 4001
(overruling Albrecht v. Herald Co., 390 U.S. 145 (1968), by holding that vertical maximum price
fixing is not per se unlawful under § 1 of the Sherman Act, but must be evaluated under the rule
of reason, which can effectively identify those situations in which it amounts to anticompetitive
conduct). In such a manner, the Court can correct prior decisions with “infirmities, [and] . . .
increasingly wobbly, moth-eaten foundations,” to borrow a colorful phrase from Chief Judge
Posner in the Seventh Circuit’s decision in Kahn v. State Oil Co., 93 F.3d 1338, 1363 (7th Cir.
1996).
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C. CONFLICT IN DECISIONS BETWEEN FEDERAL COURTS OF
APPEALS AND HIGHEST STATE COURT
Grounds for review include a conflict between a federal appellate court and a
decision by a state’s highest court on general, nonfederal matters, or the federal court’s refusal to
follow the state’s high court on a state law issue. These grounds are fairly weak in the Supreme

Court’s current system.

D. THE SIGNIFICANCE, AND RECURRENCE OF THE FEDERAL ISSUE,
AS GROUNDS FOR SUPREME COURT REVIEW
On balance, the significance and recurrence of a federal issue are strong motivating

factors for the Supreme Court, especially where the lower federal courts are widely divided.

These issues take on a “public importance” which the clerks and the Court itself often find -

difficult to resist.

Another area where review is frequently granted is those decisions in which a
federal statute has been held unconstitutional, or an unusual and improper construction has been
given to the statute in order to uphold its constitutionality.

Significant issues arising out of the administration of a federal statute -- including
important issues of first impression -- often trigger the granting of a writ. The issue may be of
special significance if it conflicts with a long-standing construction of the law adopted by the
administrative agency charged with its enforcement. The existence of continued litigation over an
issue in the lower courts often assists in catching the Supreme Court’s attention, as do a large
number of pending cases presenting similar issues and, at times, the vast amounts of money at
stake in a particular case.

As a general rule, the Supreme Court will not review decisions which are based
only upon specific contracts or fact situations unless the case has a significance for other
reasons -- such as a significant issue involving the construction of a federal statute. The Court is
especially unwilling to depart from what is knovgn internally as the “two court” rule; it does not
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want to disturb a federal appellate court decision which concurs on the fact findings made by the
trial court. It is also generally unwilling to review the findings of an administrative agency to see
if they are supported by substantial evidence; it believes such reviews are the responsibility of the

federal appellate courts.

IIl. ATTRACTING THE SUPREME COURT’S ATTENTION
A. THE CERT PETITION

As indicated, the Supreme Court grants only a very small percentage of the cert
petitions filed each year, doing so with essentially complete discretion. Moreover, most if not all
of the screening of cert petitions is done, at least in the first instance, by pools of young law
clerks. Some commentators have noted that the cert petition process is guided by the
“jurisprudence of 24 year-olds;” as a result, cases dealing with flag burning and reproductive
matters may seem, now and then, to take a disproportionate share of the Court’s calendar.

1. Strategy

Assuming that you have a case wﬁich involves one of the factors which may
motivate the Supreme Court’s jurisdiction -- such as a conflict among the circuits on an issue of
federal law -- the chances of having the Court grant a cert petition are still slight. Several
considerations, however, may assist in drawing the Court’s interest.

If the issue presented can accurately be described as a truly recurrent one of
significance which is entangling the lower courts, and there is a split among the circuits and more
than two federal appellate courts have passed on the issue, the likelihood of a grant increases. A
brief reference in the cert petition to the growing volume of published appellate and district court
decisions wrestling with the issue helps; further, you can point out that the questioned decision
will only fuel the conflict, thus swelling the volume of future lawsuits. If the questioned decision
acknowledges a circuit conflict, you should emphasize that point in the “Questions Presented”
and the “Reasons For Granting The Writ” sections of cert petition. The greater the number of
published decisions dealing with the issue, the7greater the division among the circuits and the
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greater the practical adverse consequences raised by the decision for other litigants in other
situations, the more likely the Supreme Court will be to step in to settle the issue. A case in
which the appellate court granted en banc review, and was deeply divided in its en banc majority
and dissenting opinions, is also often “ticketed” for Supreme Court review.

Most often the least likely cases to be taken up by the Supreme Court are the
idiosyncratic ones. If the Court senses that your case is unique on factual or legal issues, and that
its decision in your case would not affect other litigants in other circumstances, a death knell may
have been sounded for the cert petition.

Another point to bear in mind is that the Supreme Court -- and its pools of law
clerks -- may need considerable “education” or “sensitizing” that a federal issue is not only

significant and recurring, but that the lower courts are generally deciding the issue incorrectly.

There are some areas where the Court has been generally loath to enter -- such as constitutional -

attacks on state law tort rules or damage awards. Only after many of scores of cert petitions were
filed challenging the constitutionality of extremely large state law punitive damage awards did the
Court begin to take a few steps towards resolving the constitutional issues. See BMW of North
America, Inc. v. Gore, __US. __, 116 S.Ct. 1589 (1996). The earlier denied cert petitions on
the constitutionality issue -- and the early losses after review was granted, such as Pacific Mut.
Life Ins. Co. v. Haslip, 499 U.S. 1 (1991) -- should not be looked on as wasted, but rather as a
necessary part of the process of “knocking on the door.” If anything, the business community
gored by these decisions perhaps should have filed additional petitions in order to obtain the
desired review more quickly. In other words, in many cases whether it is appropriate to file a cert
petition may involve a range of considerations, not a point, depending in part on the resources of
the aggrieved party or industry, and their willingness to fund efforts to correct a split among the
circuits or to “make new law.”

A further point of interest is that the Supreme Court’s attention may be more
quickly drawn to the remedies available under a federal statute than to other issues including
whether the defendants engaged in conduct that giolated the statute. The issue of remedies often
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affects the most number of lawsuits and thus poses an issue of the greatest public significance. A
recent example is the Supreme Court’s decision in Mertens v. Hewitt Associates, 508 U.S. 248
(1993), a case involving the Employee Retirement Income Security Act of 1974 (“ERISA”). The
Court decided that equitable remedies under a section of the statute did not include money
damages even though it had not been called upon to decide a threshold issue of whether the
defendants had violated the statute. In its decision, the Court noted the strangeness of what it
was doing but proceeded nonetheless. It wrote: “[t]hus, although we acknowledge the oddity of
resolving a dispute over remedies where it is unclear that a remediable wrong has been alleged,
we decide this case on the narrow battlefield the parties have chosen, and reserve the decision of
that antecedent question.” 508 U.S. at 254-55. An accurate, shorthand reading of the decision is
that the Court agreed to hear the case because it was very interested in the federal remedies issue
which would impact innumerable lawsuits and wanted to resolve it, even though the issue was
behind what would normally be a threshold issue that would block review.

A careful review of the legal issues in your case should be made as the first part of
the decision on whether to seek certiorari. It is often best to obtain a truly “objective,”
non-emotional view on whether a cert petition should be filed from an experienced lawyer who
understands how the Supreme Court operates and has not worked on the case. An invaluable
source of information on the Supreme Court and cert petitions is R. Stern, E. Gressman, et al.,
Supreme Court Practice (7th ed. 1993) (Bureau of National Affairs). It is also helpful to be
current on the types of cases in which the Supreme Court has recently been granting review, and
any emerging “trends” which may assist your case. For example, the Court may be granting a
number of cert petitions in the area of law addressed by your case. This may increase the
likelihood that cert will be granted in your case even if the Court will only decide one case and
affirm, reverse or remand the others based on the first decision.

Other “trends” may assist. For example, in the 1996 Term the Supreme Court
heard and reversed (27 out of 28 times) a large number of decisions coming out of the Ninth
Circuit. For a period of time, the Supreme Court may carefully look at decisions from this circuit,
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particularly where there is a significant federal issue or a circuit conflict. Review of decisions
from this circuit may also be assisted by the fact that the Ninth Circuit seldom grants en banc
rehearings. Other circuits have en banc rehearings more frequently, using them as a “safety-
value” to correct erroneous three-judge panel decisions. By failing to do so, the Ninth Circuit
literally requires the Supreme Court, at times, to roll up its sleeves and hear controversial cases on
important issues that other circuits might have resolved en harnc.

2. Preparing the Cert Petition

Putting together a cert petition has been described as a “science.” not an “art.”
The “Questions Presented” are the most important part of the petition and deserve the utmost
care. It would be advisable to obtain copies of petitions granted in recent cases in the area of law
to be covered by your petition, and to study the “Questions Presented” with great care. The
phrasing of the “Questions Presented” -- which involves both science and art - maybe the most
important part of the Supreme Court lawyer’s work.

The cert petition itself should be kept short and to the point; this assists in
attracting -- and keeping -- the clerks’ and Supreme Court’s attention. Rarely should an attorney
fly solo in writing a cert petition; ordinarily, a small group of lawyers is used in order to broaden
the perspective and add a “well-rounded” look to the finished product. It may be advisable to
have someone who clerked at the Court review a near-final draft. It may also be helpful to gather
comments on the petition from both a very new lawyer, and a very seasoned one; the readers in
Washington, D.C.-- if you are fortunate -- will be comprised of similar groups.

If the case permits it, placing the issue of remedies at the forefront of the cert
petition may greatly assist in obtaining review. Frequently, appellate courts may give a liberal
“twist” to the civil enforcement provisions of a federal statute, reading into it remedies that
Congress did not insert. One tried-and-true method of attacking this type of decision is to argue,
if the particular statute permits, that “where a statute expressly provides a particular remedy or
remedies, a court must be chary of reading others into it.” Transamerica Mortgage Advisors v.
Lewis, 444 U.S. 11, 19 (1979). This doctrine hlag great significance to the Supreme Court which
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